Privatization: Is International Law Relevant?
Q VER THE YEARS much has been written concerning the taking of property by the state through confiscation, expropriation, and more generally nationalization from an international law point of view.' By contrast, there is a dearth of authority on the subject of denationalization, or privatization as it is called today. ' The rolling back of nationalization that first took hold in Britain a few years ago has gained momentum as Canada and France have decided to return many state-owned enterprises to the private sector. The objective is clear, but the methods to accomplish it are not uniform, nor is it certain that all states concerned desire to achieve popular capitalism. Thus, foreign multinational corporations as well as institutional investors may be interested in acquiring these stateowned enterprises. This possibility raises the question of whether they will be given an opportunity to do so, as the privatizing law may forbid or limit foreign ownership. Furthermore, a question of valuation arises. In this connection can state-owned enterprises be sold at less than their value, especially to foreign purchasers? Does international law have anything to say concerning these matters? In other words, should there be a parallel between nationalization and pri- vatization? Are there any international treaties that are applicable?' Antitrust issues may also be involved where the state-owned enterprise to be sold has a complete monopoly or is in a position to abuse its dominant market position once it is deregulated. Another issue is whether approval of the sale to foreign investors must be obtained, in other words whether, in Canada, for instance, the procedures found in the Investment Canada Act must be followed.' What is the situation if the state-owned enterprise has foreign subsidiaries? Evaluation is difficult when the state-owned enterprise has a monopoly. How can you establish full market value? Would sale through the stock exchange reflect such value? The price that purchasers are willing to pay may be low if they fear that a subsequent government will renationalize the enterprise.
In France the law on privatization 5 provides for the sale to the private sector of sixty-five state-owned enterprises over the next five years. The sale must not be at a price less than the actual value of the enterprise, as otherwise the principle of equality among citizens found in the French constitution would be violated. Thus payment by investors will have to be full, prompt, and effective, paralleling the American-supported international standard in case of nationalization. Article io of the Law of implementation 6 states that "whatever the method of transfer, the total amount of shares transferred directly or indirectly by the state to physical or legal persons who are foreigners or under foreign control, cannot exceed 20% of the capital of the enterprise. .. " Does this provision violate international law or is it a legitimate way to protect the French national interest? It would seem that the sovereign right of the privatizing state to determine its economic order recognized by the Charter of Economic Rights and Duties of States' allows restrictions as to foreign ownership. The privatizing state having had a legitimate right over the wealth of the nation when it expropriated the foreign or domestic-owned enterprise can rightfully restrict the way in which it returns it to private ownership. Selling state assets to its nationals does not amount to a transfer of ownership subject to international law, as the transfer is between the nation and its members. This would also be the case where the state enterprise to be sold had never been nationalized. Thus, there is no obligation to sell to foreign investors.
Constitutional law problems, such as the legitimacy of privatization, may arise. The traditional parliamentary claims for overall legitimation may not be sufficient to justify the process, especially in Great Britain. This is not the case in Canada, where there is a written federal constitution or in France where the Conseil Constitutionnel when consulted can declare the law or some of its provisions unconstitutional and thus provide constitutional legitimacy before the law comes into force.
In Canada, the new Minister of State for Privatization has to decide how Crown corporations can be transferred to the private sector. A task force of six cabinet members makes the final decision on each sale on a case by case basis. It is a pragmatic approach in which factors like turnovers, market conditions, and long-term employment opportunities are given more weight than the ideological goal of selling government assets. When the sale of a Crown corporation is made to foreign investors scrutiny by Investment Canada is not required."
Could it be argued that the former owners should have priority in the case of privatization, at least to the extent of their former holdings, and if they were not adequately compensated for their taking 
